Human Tissue (Organ Donation) Amendment Bill

Member’s Bill

Explanatory note

Donor shortage is a problem in New Zealand. A recent new Zealand audit showed that only 38 people out of a possible 104 were donors in 1999-2000.


Currently in New Zealand, the only way for a person to notify a wish to be an organ donor is to register that information on his or her driver licence. Presently 42% of drivers are listed as donors (1.1 million people).  
There are several problems associated with the current system:

· All non-drivers, including those under age 15, are excluded. 

· Changing a driver licence before its expiry date costs $31.10.

· There is no option on a driver licence to specify organs a person may wish to donate. This may deter some people who may wish to, for example, donate kidneys but not eyes. 

· A family can override a wish to be a donor, as the statement on a driver licence is indicative only and not legally binding.

· The Human Tissue Act, introduced at a time when the only transplants that were available were corneas and heart valves (1964), is in need of updating to reflect today’s circumstances. 

· There are no education programmes encouraging people to donate their organs that compare with the Land Transport Safety Authority (LTSA) campaigns against drink-driving and speeding
This Bill therefore amends the Human Tissue Act 1964 to—

(a) establish a register on which people, not just those with a driver licence, can register their legally binding wish to be an organ donor or state their objection to being an organ donor:

(b) provide for public information campaigns encouraging registration as a donor:

(c) provide a means of transferring existing donor information on the LTSA database to the register:

(d) provide a mechanism for specifying organs for donation (therapeutic purposes), or the use to which organs may be put (anatomical examination), and provide that the wishes of those on the register cannot be over-ridden.

Clause by clause analysis
Clause 1 is the Title of the Bill.  The Human Tissue Act 1964 is the principal Act.

Clause 2 provides for the Act to come into force on a date to be appointed by the Governor-General by Order in Council.  This will allow for a lead-in time to establish the register and make other administrative arrangements leading up to the transfer of information from the register currently held by the LTSA.

Clause 3 sets out the purpose of the Act.

Clause 4 amends section 2 of the principal Act to insert definitions of expressions used in these amendments.

Clause 5 replaces section 3 of the principal Act.  The new section 3 includes registration as a mechanism for consenting to the removal of human tissue for therapeutic purposes in addition to oral or written consent (the current situation).

Clause 6 inserts new sections 3A to 3I in the Human Tissue Act.  These sections set up the Organ Donor Register (the register), provide for the appointment of a Registrar, set out the powers and functions of the Registrar, state what must be on an application for registration, provide for the transfer of existing donor information from the LTSA database to the new register, and allow amendment to the register and withdrawal from it.

As soon as the Act comes into force, the LTSA must send all donor information on its database to the Registrar.  Currently, donor information is only indicative and is, arguably, not informed.  It is important for consent to be informed.  Re-registration is necessary so that a person’s wishes are clear, witnessed, and have legal status.    

The transfer of donor information from the LTSA to the register will exclude those over 15 but under 18 years who currently have a request to be a donor indicated on their licences. In some overseas jurisdictions the minimum age for consenting to organ donation is as young as 12.   However, at 18 a person is able to vote, to purchase liquor, and to serve with the armed forces.   The Bill therefore limits the age for registration to 18 years.  There is currently provision for a child’s or young person’s family to give consent to organ donation and this Bill does not seek to alter that for those under 18 years.  

As consent needs to be informed, those who are mentally disordered and those who have an intellectual disability will not be able to register.  However, next of kin would be able to give authority for the removal of organs after death. 
Clause 7 amends section 5 of the principal Act.  This section provides procedures for the donation of bodies for anatomical examination.  The amendment includes registration as another mechanism for consenting to this.

Clause 8 amends section 12 of the principal Act to establish new offences.  These  include giving false information, compelling someone to register against their will, and receiving or offering payment or reward for registering or consenting to the donation of organs.  The fine for receiving payment or offering inducements is substantial to deter any attempt at organ trafficking.

Clause 9 amends the Births, Deaths, and Marriages Registration Act 1995 to require the Registrar of Births, Deaths, and Marriages to forward to the Registrar of Organ Donors notifications of deaths so that the organ donor register can be updated accordingly.

Clause 10 consequentially amends the Land Transport Act 1998 to repeal sections 28(1)(i) and 199(2)(q) (relating to donor information on driver licences).

Clause 11 consequentially amends the Land Transport (Driver Licensing) Rule 1999 by revoking the provisions relating to donor information on driver licences.
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The Parliament of New Zealand enacts as follows:

1
Title

(1)
This Act is the Human Tissue (Organ Donation) Amendment Act 2006.
(2)
In this Act, the Human Tissue Act 1964 is called “the principal Act”.

2
Commencement


This Act comes into force on a date to be appointed by the Governor-General by Order in Council.

Part 1

Preliminary provisions

3
Purpose


The purpose of this Act is to amend the Human Tissue Act 1964 to—

(e) establish a register on which people can register a wish to be an organ donor or state an objection to being an organ donor:

(f) provide a means of transferring existing donor information to the register:

(g) provide that the wishes of those on the register cannot be over-ridden by next of kin:

(h) make it an offence for receiving or offering payment or reward for registering or consenting to the donation of organs.

4
Interpretation

(1) 
Section 2 of the principal Act is amended by inserting, in their appropriate alphabetical order, the following definitions:


“death means—


“(a)
the irreversible cessation of all function of the brain of a person; or

“(b)
the irreversible cessation of the circulation of the blood in the body of a person, —

“and dead has a corresponding meaning

“donor means a person who, while alive, consents to the removal, after death,  of an organ from his or her body 

“intellectual disability has the same meaning as in section 5 of the Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003

“mentally disordered has the same meaning as in section 2 of  the Mental Health (Compulsory Assessment and Treatment) Act 1992

“organ means human tissue, other than blood, reproductive cells, and embryonic components and includes, but is not limited to,—

“(a)
the heart, kidneys, lungs, liver, and pancreas: and

“(b)
tissues such as skin, corneas, heart valves, bone tissue, and bone marrow

“register means the Organ Donor Register established by section 4B
“welfare guardian has the same meaning as in section 2 of the Protection of Personal and Property Rights Act 1988.”

(2)
Section 2 of the principal Act is amended by repealing the definition of health computer system.

Part 2

Removal of organs and registration as donor

5
New section 3 substituted


The principal Act is amended by repealing section 3, and substituting the following section:

“3
Removal of organs for therapeutic purposes
“(1)
If any person has expressed a request that his or her body or any specified part of his or her body be used after his or her death for therapeutic purposes or for purposes of medical education or research, the person lawfully in possession of the body after death may authorise the removal from the body of any organ, unless there is reason to believe—

“(a)
that the request was subsequently withdrawn or was made under duress; or

“(b)
 that the person was mentally disordered or had an intellectual disability at the time the request was made.

“(2)
A request under subsection (1) may be made—

“(a)
in writing at any time or orally in the presence of 2 or more witnesses during a person’s last illness; or

“(b)
by the person registering his or her wish, on the register, to become an organ donor. 

“(3)
Despite subsection (1), the person lawfully in possession of the body of a dead person may authorise the removal of any organ for therapeutic purposes if—

“(a)
the dead person is under 18 years and his or her parents or guardians consent in writing; or

“(b)
having made reasonable inquiry, the person—

“(i)
has reason to believe that the dead person has not expressed an objection to the removal of any organ after death; and

“(ii)
the surviving spouse or civil union partner or surviving de facto partner, whether of the same or different sex, or the nearest known relative of the dead person consents to the body being so dealt with.

“(4)
Despite subsection (1), the person lawfully in possession of the body of a dead person who was mentally disordered or had an intellectual disability may authorise the removal of any organ for therapeutic purposes if the next of kin or welfare guardian consents to the body being so dealt with.

“(5)
No person may remove or authorise the removal of an organ under subsection (1) unless that person is a medical practitioner and that person has conducted a personal examination of the body and is satisfied that death has occurred.

“(6)
Where a person has reason to believe that an inquest may be required to be held on any body or that a post-mortem examination of any body may be required by the coroner, the person  must not, except with the consent of the coroner,—

  “(a)
give an authority under this section in respect of the body; or

  “(b)
act on an authority given by any other person under this section.

“(7)
No authority may be given under this section in respect of any body by a person entrusted with the body for the purpose only of its interment or cremation.

“(8)
Nothing in this section may be interpreted as making unlawful any dealing with the body, or with any part of the body, of a dead person which is lawful under any other enactment.”

6
New sections 3A to 3I inserted


The principal Act is amended by inserting, after section 3, the following sections

“3A
Organ Donor Register

“(1)
This section establishes the Organ Donor Register (the register).

“(2)
The register must be established and maintained in the Ministry of Health and is funded out of money appropriated by Parliament for the purpose.

“3B
Purpose of register

“(1)
The purpose of the register is to provide a notification to medical practitioners of persons who have consented to make their organs available for removal, after death, for therapeutic purposes or for anatomical examination. 

“(2)
Despite subsection (1), the register may also—

“(a)
register the objection of a person to the removal of organs after death for therapeutic purposes or for anatomical examination:

“(b)
register the wish of a person to leave a decision about the removal of organs after death to a nominated person or persons.

“3C
Appointment, functions, and powers of Registrar
“(1)
The Minister must appoint a suitably qualified person to be the Registrar of Organ Donors (the Registrar).

“(2)
In making an appointment under subsection (1), the Minister must have regard to


“(a)
the skills and experience of the appointee; and

“(b)
the views of  the Medical Council of New Zealand; and

“(c)
the views of any other person the Minister thinks fit.

“(3)
The functions and powers of the Registrar are to—

“(a)
accept or decline to accept applications made under section 3D:

“(b)
alter the information on, and remove names from, the register under section 3F:

“(c)
amend information on the register in the case of error:

“(d)
authorise the placing of organs by a medical practitioner attending the death of a person who has given consent to the removal or organs after death in a suitably appointed organ bank where no immediate recipient is available: 

“(e)
give advice to the Minister on criteria for registration:

“(f)
prioritise requests for organs: 

“(i)
conduct public information campaigns encouraging registration as a donor.   
“(4)
In carrying our the functions and exercising the powers in subsection (3), the Registrar may—

“(a)
employ staff for the purposes of this Act:

“(b)
in relation to subsection (3)(a) to (f), consult with any persons the Registrar thinks fit.

“3D
Registration
“(1)
Every person may apply for registration who—

“(a)
is aged 18 years and over: 

“(b)
is not mentally disordered:

“(c)
does not have an intellectual disability. 

“(2)
An application for registration must—

“(a)
be in the prescribed form:

“(b)
be completed and signed by the applicant in his or her own hand, except in the case of incapacity:

“(c)
be witnessed by a person of standing in the community.
“(3)
A person completing and signing a registration form on behalf of a person who is incapacitated must state this fact alongside the signature.

“(4)
A signature under subsection (3) must be witnessed by a Justice of the Peace.

“(5)
A registration form must contain the following information:


“(a)
the full name and contact details of the applicant:

“(b)
the name and contact details of a spouse, civil union partner, de facto partner, whether of the same or different sex, nearest known relative, or person nominated by the applicant:

“(c)
contaminants or conditions considered by the Minister to be contra-indications of suitability for registration and a declaration of the applicant’s health status in relation to those contaminants:
 “(d)
whether the applicant wishes to—

“(i)
donate all or only certain organs for therapeutic use under section 3; or

“(ii)
donate his or her body for anatomical examination under section 5; or

“(iii)
both:

 “(e)
for the purposes of section 3B(2)(a), a declaration that a person does not consent to make his or her organs available for removal, after death, for therapeutic purposes or for anatomical examination:

“(f)
for the purpose of section 3B(2)(b), a declaration that a person wishes to leave a decision about the removal of organs after death to a nominated person:

“(g)
a declaration that the applicant is not making the application under compulsion or duress, or for payment or reward:

“(h)
any other information the Minister considers necessary for the purposes of this Act.

“3E
Transfer of existing donor information to register
“(1)
On the commencement of the Human Tissue (Organ Donation) Amendment Act 2006, the Land Transport Safety Authority must forward to the Registrar the names and contact details of all those on the register maintained by the Land Transport Safety Authority and who are aged 18 years and over and have indicated on their driver licences their wish to be a donor.

“(2)
Every person whose name has been forwarded under subsection (1) must be sent a form for registration as a donor.

“3F
Removal of names from, and alterations to, register
“(1)
On receipt of information relating to a person’s death under section 49 of the Births, Deaths, and Marriages Registration Act 1995, the Registrar must remove the person’s name from the register.

“(2)
Every person who has registered under section 3D or whose name has been forwarded to the Registrar under section 3E may notify the Registrar in writing that he or she—

“(a)
wishes to have his or her name removed from the register:

“(b)
wishes to re-register in order to change the nature of the registration under section 3D(5)(d) to (f).
“(3)
The Registrar must remove a person’s name from the register where the person is the subject of an offence under section 12(1)(d) to (f).

“3G
Withdrawal of registration or consent
“(1)
Any person who has registered as a donor may withdraw registration or consent—

“(a)
in writing, under either section 3E(3)(b) or section 3F(2); or

“(b)
orally, in the presence of a witness (who is not a medical practitioner), during his or her last illness.
“(2)
To avoid doubt, no person may withdraw registration or consent on behalf of another person where consent has been given under section 3 or the person has registered as a donor under section 3D.

“3H
Prohibition on commercial transactions 
“(1)
No person may receive payment or reward—

“(a)
for registration as a donor:

“(b)
for consenting to the removal of an organ for therapeutic purposes or for anatomical examination.

“(2)
No person may offer any payment, inducement, or reward to any person registering as a donor or consenting to the removal of an organ for therapeutic purposes or for anatomical examination.

“3I
Regulations

The Governor-General may, by Order in Council made on the recommendation of the Minister, make regulations for all or any of the following purposes:

“(a)
prescribing contaminants, the presence of which preclude registration: 

“(b)
subject to section 3D, prescribing information required for registration as a donor and the form to be used for registration:

“(c)
subject to section 3D(2)(c) and (4), prescribing the person or class of persons who may witness an application for registration:

“(c)
prescribing the manner for obtaining consent to the removal of organs where a person is not on the register.”

7
Anatomical examinations


Section 5(1) of the principal Act is amended by inserting, after the words “in the presence of 2 or more witnesses during his last illness”, the words “or by the person having registered his or her wish on the register”. 

8
Offences

(1)
Section 12 of the principal Act is amended by adding the following paragraphs:

“(d)
knowingly gives false information on a form for registration as a donor:

“(e)
falsely represents that a person wishes to be registered as a donor:

“(f)
causes an applicant to sign an application for registration under compulsion or duress.

(2)
Section 12 of the principal Act is amended by adding, as subsection (2), the following subsection:

“(2)
Every person who contravenes section 3H commits an offence and is liable on summary conviction to a fine of $100,000 or a term of 12 months’ imprisonment or, if the offence is a continuing one, to both.” 

Part 3

Consequential amendments 

and revocations

9
Consequential amendment to Births, Deaths, and Marriages Registration Act 1995


Section 49 of the Births, Deaths, and Marriages Registration Act 1995 is amended by adding the following subsection:

“(4)
A Registrar who records information relating to a person’s death, whether under subsection (1) or section 50,  must forward that information to the Registrar of Organ Donors.”

10
Land Transport Act 1998 amended


The Land Transport Act 1998 is amended—


(a)
by repealing section 28(1)(i):


(b)
by repealing section 199(2)(q).

11
Land Transport (Driver Licensing) Rule amended

The Land Transport (Driver Licensing) Rule 1999 (1999/100) is amended—

(a) by revoking rule 9(h):

(b) by revoking rule 63(1)(k).

